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form a part of the corpus of the estate. See Crain v. West (1921) 191 Ky. 1, 8, 229 
S. W. 51. The property rights of a life tenant in minerals taken from open mines 
may seem anomalous, since minerals are not like annual fruits and do not re- 
place themselves. It was, however, well recognized in Roman jurisprudence, in 
England as far back as the reign of Edward III, and in Scotland as far back 
as the year 1503 ; and the original basis for it is the presumed will and intention 
of the testator. MacSwinney, Mines (5th ed. 1922) 44. It has been held that 
royalties derived from mines opened after the death of the owner in pursuance of 
a power conferred by will, are income. McClintock v. Dana (1884) 106 Pa. St. 
386. There the will in and of itself gave to the life tenant the profits of the 
mine and to the remainderman only what was left at the death of the life tenant. 
But in the instant case, the royalties were a part of the proceeds of the sale and 
the will expressly provided that the proceeds be invested and only the income 
therefrom paid to the cestuis que trust. Thus the proceeds, including the royalties, 
were rightly held to be corpus. 

Specific Performance— Mutuality Rule— Action by Assignee of Vendee. — In 
an action by the assignee of the vendee to obtain specific performance of a contract 
for the sale of land, held, for the plaintiff. By invoking the aid of equity, the 
assignee subjects himself to the duty of performance, thereby satisfying the require- 
ment of mutuality of remedy. Epstein v. Gluckin (1922) 233 N. Y. 490, 135 N. E. 
861. 

For a discussion of the mutuality rule, urging the adoption of the doctrine of 
the instant case, see Stone, The "Mutuality" Rule in New York (1916) 16 Colum- 
bia Law Rev. 443. It is unfortunate that the court did not see fit to expressly 
overrule Wadick v. Mace (1908) 191 N. Y. 1, 83 N. E. 571, and Levin v. Dicta 
(1909) 194 N. Y. 376, 87 N. E. 454, which are inconsistent upon principle. Ibid., 
450 et seq. The court, however, said : " . . . the decisions there made will be 
closely confined, and not extended by analogy." See Epstein v. Gluckin, supra, 
493. 

Statutes — Interpretation — Compulsory Arbitration — Railroad Labor Board. — 
The plaintiff was employed by the defendant railroad at the rate of 20£ an hour, 
whereas the rate of wages established by the Federal Labor Board was 36^<! 
an hour. In an action to recover the difference between the established wage and 
the contract rate, held, for the plaintiff. Rhodes v. New Orleans Great Northern 
R. R. (Miss. 1922) 91 So. 281. 

The Transportation Act of 1920 creates a Labor Board which "shall estab- 
lish rates of wages . . . which in the opinion of the Board are just and rea- 
sonable." 41 Stat. 456, §§ 304, 307, d. The Statute does not declare that the 
carriers shall pay the wage established, but merely provides that if the established 
wage is violated the Labor Board shall "determine whether in its opinion such 
violation has occurred and make public its decision." § 313. The primary rule of 
statutory construction is that the intention of the legislature is to be sought for. 
Idaho Mut. Co-op. Ins. Co. v. Myer (1904) 10 Idaho 294, 77 Pac. 628. Where the 
expression of the statute is unambiguous the language must be followed and out- 
side evidence is not admissible to show a different intention. Union Central Life 
Ins. Co. v. Champlin, et al. (C. C. A. 1902) 116 Fed. 858. If the expression is 
ambiguous it must be construed in relation to the other sections. See Union 
Central Life Ins. Co. v. Champlin, et al., supra, 860. The Transportation Act, 
in amending the Interstate Commerce Act of 1887, provides that a reasonable rate 
for transportation shall be established, and further provides not only that the 
carrier shall charge only the established rate, but also that a civil suit may be 
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instituted to recover damages for any excess rate charged, together with a heavy- 
penalty. §§ 420, 425. No such provisions are made' in the sections relating to the 
establishment of wages, and it is reasonable to suppose that the legislature never 
intended the wage rate to be binding. If intrinsic examination leaves the expres- 
sion ambiguous, certain extrinsic aids to construction are proper. The history of 
the passage of the act may be used to show the legislative intent. Moslc v. Bid- 
well (C. C. A. 1904) 130 Fed. 334. As originally drafted the Labor Board had 
power to enforce its award. See 58 Congr. Rec. 8480, 66 Congr. H. R No. 452, 
pp. 16, 26. One amendment went the whole length of compulsory arbitration. See 
58 Congr. Rec. 8359. As passed, all these provisions were struck from the bill 
and indicate the intention to remove its compulsory features. Viewing the statute 
from either angle, therefore, the decision seems unwarranted. 

Torts — Telegraph and Telephone Companies — Negligent Breach of Contract- 
Damages. — While the plaintiff, a subscriber, was without telephone service due to 
the defendant's negligence, his buildings were destroyed by fire. The plaintiff 
sued in tort, alleging that the greater part of the loss would have been prevented 
if he had had telephone service to summon the fire department. Held, no tort 
action is maintainable for a negligent breach of contract. Dictum: In a contract 
action the plaintiff, in the absence of notice to the defendant of unusual circum- 
stances, may recover only nominal damages. Barrett v. New England Telephone 
& Telegraph Co. (N. H. 1922) 117 Atl. 264. 

The court in the instant case follows the English view that the only action 
allowed against a telegraph company for negligent failure to deliver a message 
is an action on the contract by the sender. Playford v. United Kingdom Tele- 
graph Co. (1869) L. R. 4 Q. B. 706. The weight of American authority, however, 
permits a tort action by the one injured. Harbaugh v. Citizens Telephone Co. 
(1916) 190 Mich. 421, 157 N. W. 32; Western Union Tel. Co. v. Allen (1889) 66 
Miss. 549, 6 So. 461; see M. M. Stone & Co. v. Postal Tel. Cable Co. (1913) 
35 R. I. 498, 508, 87 Atl. 319. Even where a tort action is allowed, the contract 
measure of damages is usually applied. Candee v. Western Union Tel. Co. (1874) 
34 Wis. 471; Southern Telephone Co. v. King (1912) 103 Ark.' 160, 146 S. W. 
489; contra, Carmichael v. Southern Bell Tel. & Tel. Co. (1913) 162 N. C. 333, 
78 S. E. 507. Special or consequential damages in a contract action may be 
recovered only where the defendant had notice of the special circumstances out 
of which such damages were likely to arise. Hadley v. Baxendale (1854) 9 Exch. 
341. The requirement of notice in telegraph cases furnishes a workable rule for 
limiting the company's liability since notice may be given by the contents of the 
message, or otherwise. The application of this telegraph rule to telephone cases 
has caused it to be held that even where the fault of the company has prevented 
the subscriber from getting connections with central so as to give notice, the 
plaintiff can recover only nominal damages in the absence of notice. Southern 
Telephone Co. v. King, supra. It is submitted that in such cases the requirement of 
notice might more properly be waived, since the defendant has made impossible 
the giving of notice. Under facts like those in the instant case the usual tort 
rule of damages might more properly be applied and recovery allowed if the 
negligence is the proximate cause of the loss. Carmichael v. Southern Bell Tel. 
& Tel. Co., supra. On facts similar to the instant case it has been ruled as a 
matter of law that even under the tort rule the negligence is not the proximate 
cause of the inquiry. Lebanon, Louisville & Tex. Tel. Co. v. Lanham Lumber Co. 
(1909) 131 Ky. 718, 115 S. W. 824; Volquardsen v. Iowa Telephone Co. (1910) 
148 Iowa 77, 126 N. W. 928; Southern Bell Tel. & Tel. Co. v. Reynolds (1913) 



